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A. IDENTITY OF PETITIONER

Keny Milliken asks this court to accq)t review of the Coiirt of

Appeals decision terminating review designated in Part B of this petition.

B. COURT OF APPEALS DEOSION

Kerry Milliken asks the court to consolidate and review the

decisions of the Court of Appeals of 5/16/17 in two companion cases

(34988-8-III) and 35052-5-III) vidiich denied Ms. Milliken's Motion to

Modify the Commissioner's decision of 3/10/17, after the Division III

Commissioner dismissed the CHINS appeals as moot.

A copy of the Commissioner's decision in No. 349888 is in the

Appendix at pages A-1 through A-3, and the Appellate Panel's Order

denying the Motion to Modify is in the Appendix at page A-4. A copy of

the Commissioner's decision in No. 350525 is in the Appendix at pages

A-5 through A-7, and the Appellate Panel's Order denying the Motion to

Modify is in the Appendix at page A-8.

,C. ISSUES PRESENTED FOR REVIEW

1. Are the Child-in-Need of Services Statutes (RCW 13.32A)

Constitutloual after (Answer: No.)

The only significant case to address constitutionality of a CKUNS-

like intrusion upon parental rights was the 1980 Sumey case, which found

the predecessor statute to the current "Child in Need of Services"



(CHINS) statute to be constitutional.

The key Sumey factor is that a vehement Sumey minority believed

that strict scrutiny shouid apply to all parental rights cases, including

CHINS cases./n re Swrne;;, 94 Wash. 2d 757, 621 P.2d 108 (1980).

Post-Troxe/ cases require strict scrutiny of any state action that

infiinges upon parental rights. In re Custo(fy of Smith, 137 Wash. 2d 1,13,

969 P.2d21,27 (1998), affdsub nom. Troxel v. Granville, 530 U.S. 57,

120 S. Ct. 2054,147 L. Ed. 2d 49 (2000). Troxel surely has proven the

Sumey minority to have been correct.

No case, since the 1980 Sumey case has ruled on the

constitutionality of the current CHINS practice, nor has any decision been

made regarding any CHINS-type legal intrusion onto parental ri^ts, post-

Smith-Troxel.

Troxel appears to have effectively reversed Sumey, elevating the

Sumey minority opinion into the modem majority view. All the post-

Troxel case law has continued to take a strict scrutiny approach to

limitations upon parental rights, as the Sumey minority opinion required.

2. Are Serial CHINS Petitions Constitutional? (Answer: No.)

Given that the Sumey court majority found the predecessor CHINS

statute to be constitutional because of the strict statutory time limitation of

the CHINS-like restriction on parental rights, serial CHINS Petitions



cannot pass even the relaxed, ̂C'Troxel, standards of the Sumey court.

3. Is a Serial CHINS Petition Essentially a Dependency Without the

Parental Frotections of a Dependency? (Answer: Yes.)

Serial CHINS Petitions subject a parent to even greater (time

period) deprivations of their children than do many dependencies, and

CHINS does so without any of the protections that parents have in a

dependency, in terms, for example, of due process, presumptions of

fitness, and rights to counsel, etc.

4. Was the CHINS Statute Constitutional as Applied to Ms. Milliken?

(Answer; No.)

Even if the CHINS statutes are constitutional, and even if CHINS

Petitions are allowed to be filed serially (essentially creating a dependency

action with none of the parental protections of the dependency statutes),

the statutes were unconstitutional as applied to Kerry Milliken.

5. Should Review Be Accepted Even Though the Case is Formally

Moot? (Answer; Yes)

This court has accepted numerous moot cases regarding the At-

Risk-Youth (ARY) Petition sanctions as applied to wayward juveniles.

Parental rights, especially those which remain in peril, should merit at

least as much attention as the sanctions given misbehaving youths. The

parental rights at issue merit review. (RCW 13.32A overlaps CHINS and



ARYS in their defiiiitions and remedies, with distinct subparts.)

D. STATEMENT OF THE CASE

i. Procedural History of the Two CHINS Appeals

Ms. Milliken had two CHINS Petitions filed against her by her 13-

year-old daughter, T.M., in Spokane County, one in January of 2016 and a

second, serial, CHINS filed in December of 2016 as the statutory timeline

of the first CHDSfS was terminating that case.

The Opening Brief, that was submitted in Division III with the

Motion to Modify, is included in the Appendix, starting at A-9, and is

incorporated herein. The Clerk's Papers were already ordered for each

case on appeal, and are referenced herein. Those two sets of Clerk's

Papers are not included in the appendix, as it is assumed that the Clerk's

Papers will be forwarded with the case fiile in each case. And a Motion to

Consolidate these two Petitions for Review will be submitted to the

Supreme Court Commissioner.

Ms. Milliken is the appellant in those two related cases: Division

III case number 349888 (fi:om Spokane County case no. 16-7-00091-9)

and Division m case number 350525 (fi:om Spokane County case no. 16-

7-02842-2). References to the Clerk's Papers in the first case shall be

"CP," and references to the Clerk's Papers in the second case shall be

"CP2."



To summarize, the brief in the Appendix at A-9 is submitted for

both cases, and the Motion to consolidate the reviews shall be promptly

filed with the Commissioner of the State Supreme Court.

As to the precipitating events and factual summary:

A wealthy, adult, female, Candi Davis, came to know T.M. while

dating the biological father of T.M. (See A-9.)

Candi Davis remained interested in T.M. after no longer dating the

biological father. Ms. Davis began subverting the parental rules of Kerry

Milliken, as Ms. Davis labored to win the affection of Ms. Milliken's 13

year old daughter, T.M. This behavior led Ms. Milliken to restrict contact

between T.M. and Candi Davis. (See A-9.)

From these attentions, T.M. was incited by Candi Davis to violate

these restrictions (see, e.g., testimony of T.M. at CP: 253-54 and the

testimony of Ms. Milliken at CP: 297-99, and see the factual summary in

Ms. Milliken's declaration at CP: 40-42). NOTE: To momentarily leap

ahead in chronology, on 4/8/16, Commissioner Ressa, in her ruling after

trial, found the behavior of Candi Davis to be "wholly inappropriate." CP:

330.

Returning to chronology, the problems with Candi Davis escalated

in the last half of 2015, until Ms. Milliken had to finally chase Ms. Davis

out of Kerry's own home on 12/21/15, leading to criminal charges, now



resolved.

T.M. filed her CHINS Petition on 1/12/16 (CP: 1-7), three weeks

after the incident of 12/21/15, likely with the assistance of Candi Davis

(CP: 43). The CHINS Petition emphasized that T.M. did not want to live

with Ms. Milliken any longer. (CP: 4 and 7.) These allegations are not

sufficient xmder the CHENS statute. RCW 13.32A.

On 1/25/16, the court ordered out-of-home placement, and set the

matter for further fact-finding. CP: 23-24.

Ms. Milliken was represented by Mr. Deonier on 1/25/16, after

which Mr. Mason appeared on 2/4/16, and Mr. Mason filed a Motion for

Reconsideration (CP: 28-44). This motion was denied on 3/16/16 (CP:

68).

Ms. Milliken set a motion to dismiss for 4/8/16 to be heard before

the trial to be held on that date. Once again, Ms. Milliken requested

dismissal, on the basis that T.M. clearly "had no intention of reconciling

with the family... [the child seeking reconciliation is a necessary element

of a CHINS action]" (CP: 75). See also CP: 4 and 7, and CP2: 40-42.

On 4/8/16, the court denied Ms. Milliken's motion to dismiss, and

then the trial with live testimony was held that same day. (The transcript

of the 4/8/16 trial is at CP: 203-342.)

Out-of-home placement of T.M. with her grandparents v^ras



ordered. (Order of 4/8/16 at CP: 76-80.)

At the review hearing of 6/17/16, the court reconvened to castigate

Candi Davis for her failure to respect boundaries and for her failure to

respect the needs of T.M. and the court orders (CP: 102-03).

A subsequent Motion to Dismiss (CP: 106-109) was brought by

Kerry Milliken on 9/16/16 at the review hearing, and that motion to

dismiss was also denied. See CP: 121-24 for the written order.

(Note: The 9/16/16 transcript is jdled separately from the Clerk's

Papers, per the Statement of Arrangements.)

Two Motions to Dismiss were set for 12/9/16. First, the Motion to

Dismiss the jBrst CHINS Petition, and second, a Motion to Dismiss the 2"^,

serial, CHINS case. The transcript of 12/9/16 is at CP; 149-65. (There is

some confusion in the early pages of the transcript, as Mr. Mason also had

a criminal matter to attend that morning, and his communications with

opposing counsel and court staff had not been shared with the

commissioner; however, tiie 12/9/16 hearing was held, as the transcript

shows.)

T.M. had filed a second, serial, overlapping, CHINS Petition on

11/29/16, to evade the statutory time limit requiring her return to her

mother's home. CP: 136-43. On behalf of Ms. Milliken, Mr. Mason raised

constitutional and statutory objection to any serial CHINS Petition.



In response to Mr. Mason's constitutional objection to serial

CHINS petitioiK, Commissioner Ressa said that finding serial CHINS

imconstitutional required a continuance for her own research, as

Commissioner Ressa stated: 'That would definitely shift practice in this

county pretty drastically if I decide it [serial CHINS] was

unconstitutional." CP: 163.

That quote shows why ̂pellate review is necessary. The Spokane

County pattern and practice of serial CHINS Petitions is acknowledged by

Commissioner Ressa, on the record, and the constitutional (and statutory)

questions raised by serial CHINS Petitions should be addressed by the

Washington State Supreme Court.

After 12/9/16, the first CHINS expired on 12/12/16, and on

12/16/16, the second CHINS was re-assigned to a new juvenile

commissioner, and the hearing on the dismissal was re-set for additional

briefing. The order continuing the Motion to Dismiss is at CP2:21-22.

The Motion to Disndss the 2"'' CHINS Petition on statutory and

constitutional grounds was ultimately heard on 1/13/17. (The 1/13/17

transcript was filed with Division HI on 2/2/17, per the Statement of

Arrangements in case No. 350525.)

The Motion to Dismiss was denied in terms of both the statutory

argument and the constitutional argument. On 1/13/17: (1) The court



denied that serial CHINS Petitions violated legislative intent; (2) the court

denied dismissal that was requested on the face of the petition as not

meeting statutory criteria, (3) nor was strict scrutiny deemed to apply, and,

(4) finally, the court denied the constitutional argument that a serial

CHINS violated constitutional parental rights.

However, after T.M. made clear at trial, through her testimony,

that she had no desire to return home, her Petition was dismissed, on

statutory grounds, on Ms. Milliken's Motion for Directed Verdict. CP2:

60-61. (Note: The Clerk's Papers mis-state in the index that the dismissal

was with prejudice, but at CP2: 61 it is clear that the dismissal was

without prejudice, leaving Ms. Milliken's parental rights in peril.)

This sfipeal followed.

2. CHINS/ARY/BECCA Cases Heard Despite Mootness

In this section, the published cases pertaining to the CHINS

statutes, regarding mootness, are presented and discussed.

(11 BellevueSch. Dist v. E.S. (20111; Tmancv case heard despite being

moot; In Bettevue Sch. Dist. v. E.S., the State Supreme Court heard a

moot truancy matter, and reversed Division One's determination that

truants had a right to counsel at an initial truancy hearing:

We are asked to decide whether the due process clause of the
Fourteenth Amendment to the United States Constitution or the

due process clause set forth in article I, section 3 of the
Washington Constitution requires appointment of counsel to
represent a child at an initial truancy hearing. The Court of
Appeals, Division One held that due process protections compel
appointment of counsel at that stage of a truancy proceeding. We



hold that the Court of Appeals erred in making that determination
and, therefore, reverse its decision.^

Bellevue Sch. Dist. v. E.S., 171 Wash. 2d 695,698—99,257 P.3d 570,572

(2011) Fnl:

This case appears to be moot, as counsel for E.S.
informed us during oral argument that the truancy
petition against E.S. has been dismissed. Wash.
Supreme Court oral argument, Bellevue Sch Dist. v.
E.S., No. 83024-0 (Jan. 19,2010), at 27 min., 18 sec.,
audio recording by TVW, Washington State's Public
Affairs Network, available at http://www. tvw.org.
However, the question of whether or not a child has the
right to coimsel at an initial truancy hearing is an issue
of significant public interest affecting many parties and
will likely be raised in the future.

Because we decide cases of substantial public
interest likely to recur even thoxigh the issues may be
moot, we reach the issues presented. See Dunner v.
McLaughlin, 100 Wash.2d 832, 838,676 P.2d 444
(1984).

Bellevue Sch Dist. v. E.S., 171 Wash. 2d 695,699,257 P.3d 570,572

(2011).

Application of Bellevue Sch. Dist v. E.S: Parental rights are also matter

of "substantial pubhc interest," and the issues of the constitutionality of

CHINS petitions in general vxill surely recur, and the issue of serial

CHINS petitions are "likely to recur." Review should be granted.

fill In re SUva: Moot Case Accepted for Review; In the jSi7va case.

Division III certified the case to the State Supreme Court, regarding the

exercise of contempt power in At-Risk-Youth proceedings:

10



.  This case involves the judicial authority to incarcerate a child for
contempt of court for failing to comply with court orders entered
in at-risk youth (ARY) proceedings. We have previously
analyzed a juvenile court's exercise of its inherent contempt
authority in In re Dependency ofA.K., 162 Wash.2d 632,174
P.3d 11 (2007) (plurality opinion). A.K dealt with dependency
statutory proceedings, and we find, in all relevant respects, that
case controls our analysis here. We accepted direct review of the
juvenile court's decision imposing punitive sanctions for
contempt of court and vacate that decision,'

In re Silva, 166 Wash. 2d 133, 137,206 P.3d 1240,1243 (2009).

Fnl : This case is technically moot. However, we
accepted review of this case because it, V^eA.K.,
involves matters of continuing and substantial public
interest. A.K., 162 Wash.2d at 635,174 P.3d 11. In
deciding whether an issue of substantial public interest
is involved, the court looks at three criteria; (1) the
public or private nature of the question presented, (2) the
desirability of an authoritative determination that will
provide future guidance to public of&cers, and (3) the
likelihood that the question will recur. 162
Wash.2d at 643,174 P.3d 11. As mA.K.. each of the
three criteria are met. First, the public has a great
interest in the protection ofjuveniles, and the authority
of the court in these cases is a public matter. Second, a
determination of how the court's inherent contempt
power interacts with the statutory contempt scheme in
ARY proceedings will provide useful guidance to
juvenile court judges. Third, the juvenile court's exercise
of inherent contempt authority in ARY proceedings is
likely to recur.

In re Silva, 166 Wash. 2d 133,137,206 P.3d 1240,1243 (2009) (emphasis

added).

Application of In re Silva: Parental ri^ts under current attack surely

have a greater weight in public policy concerns than do the long-past

11



contempt sanctions of wayward juveniles. For recent cases on the

importance of parental rights see e.g.. In re Parentage ofC.A.M.A., 154

Wash. 2d 52, 57,109P.3d405,408 (2005) and/n re Custody of ALD, 191

Wash. App. 474,495-96, 363 P.3d 604,614-15 (2015).

In this instance, the CHINS issues at stake in out-of-home

placement being ordered without sufficient factual foundation, and the

issues of serial CHINS petitions being filed which extend out-of-home

placement far beyond what the legislature intended, (1) are matters of

public concern; and (2) an authoritative State Supreme Court decision is

necessary to guide judges, parents, and public agencies, in a manner that

would be scoped by a decision on review. And, finally, (3) the parental

rights questions are sure to recur in the CHINS context.

fiiil In re Mowerv: Review Was Again Accepted for Juvenile Rights.

Despite Mootness: The juvenile at issue in Mowery had aged-out of

jurisdiction, and yet the court heard the appeal:

Mr. Mowery contends the appeal is moot Ryan has served the
sentence imposed, the origi^ order that he violated has expired,
and because he has turned 18 he is no longer subject to the
jurisdiction of the juvenile court . We elect to decide Ryan's
appeal on the merits because there is the possibility that we can
provide effective relief. Ryan incurred a criminal sanction and it
is not clear that he will be free of future consequences if it
remains on his record. In any event his appeal involves a matter
of continuing and substantial public interest. See In re Interests of
M.B.. 101 WaskApp. 425,432-33, 3 P.3d 780 (2000).

12



In re Mowery, 141 Wash. App. 263,274,169 P.3d 835, 840 (2007), as

amended (Nov. 8,2007).

Application of Jn re Mowerv: Once again, Kerry Milliken asserts that

her constitutional rights to parent her child are at least as great as those

rights ofjuvenile truants, and Ms. Milliken reminds the court that her peril

is ongoing, unlike the peril to Mr. Mowery, who was no longer under the

jurisdiction of the juvenile court. Mr. Mowery's appeal was reached,

despite its obvious mootness; and for stronger reasons still, the court

should hear Ms. Milliken's appeal.

The CHENS issues will certainly "recur" in the juvenile system,

generally, and recurrence is a real risk for Ms. Milliken in particular and in

fact. Review by the State Supreme Court is requested.

(ivl In re Dependency of A.K: Moot appeal for truants: In AK, teenage

girls were held in contempt for repeatedly running away from foster care,

and the appeal was heard even thou^ the girls were over the age of 18

and no actual remedy could be had:

This case is technically moot, petitioners having each served
the sentence imposed for contempt. In re Det. ofSwanson, 115
Wash.2d 21,24,793 P.2d 962,804 P.2d 1 (1990). Consequently,
effective relief cannot be afforded to either of them. Moreover,
petitioners are now over the age of 18 and no longer subject to
the jurisdiction of the juvenile court.

However, "[tjhis court may decide a moot case if it involves
matters of continuing and substantial public interest." M To
determine "whether or not a sufficient public interest is

13



involved," this court looks at three criteria: " '(1) the public or
private nature of the question presented; (2) the desirability of an
authoritative determination which will provide future guidance to
public officers; and (3) the likelihood that the question will
recur.'" Id. at 24-25,793 P.2d 962, 804 P.2d 1 (quoting Durmer
V. McLaughlin, 100 Wash.2d 832, 838,676 P.2d 444 (1984)).

This consolidated case meets each of the three criteria.

Although tire due process rights ofjuveniles are individual rights,
the public has a great interest in the care of children and the
workings of the foster care system. See, e.g.. In re Interest of
MB., 101 WashApp. 425, 433, 3 P.3d 780 (2000). The authority
of the courts is similarly a public matter. In re Cross, 99 Wash.2d
373, 377, 662 P.2d 828 (1983). A determination of how the
courts' inherent power interacts with the statutory contempt
scheme will provide useful guidance to judges. Finally, the Court
of Appeals noted in this case that the "exercise of inherent
contempt authority to force compliance with placement orders is
likely to recur," making "[cjlarification of the court's authority to
exercise inherent contempt power... a matter of continuing public
interest" A.K, 130 Wash.App. at 870 n. 4,125 P.3d 220. We
agree. This case alone involved four such exercises of inherent
contempt power in less than two months. The fact that we have
been presented with a number of amicus curiae briefs speaks to
the substantial public interest. Thus, we consider it appropriate to
review this case.

In re Dependency ofA.K., 162 Wash. 2d 632,643-44,174 P.3d 11,16-17

(2007).

Application of In re Dependency ofA.E.i First, Kerry MiUiken's

parental rights remain imperiled, and, further, the public has a great

interest in the operation of CHINS Petitions, and CHINS interactions with

parental constitutional rights, especially if the legislative intent of a short-

term iTifn'npemtm.t unon parental rights is defeated bv a habitual practice of

serial CHINS Petitions vriiich can last longer than a dependency, and with

14



fewer parental protections as to due process and rights of coimsel, etc.

(v) Additional Case Examples of Moot Matters Being Heard; In re

J.L.. In re M.B„ in re N.M.. in re Rebecca K, and In re M.G.

In the case of In re JL., the youth was not given purge conditions

with an opportunity to avoid incarceration:

The State asks that we decline to review this issue as it is now

moot. We agree that, as to J.L., we caii grant no relief. The scope
of a juvenile court's authority to incarcerate truants is an issue
involving juveniles over whom the court frequently loses
jurisdiction before the ̂ peal process has run its course,
rendering the individual case moot. But the issue of whether a
truant can constitutionally be incarcerated under RCW
28A.225,090 is a continuing issue of substantial public interest
In re Interests ofM.B., 101 Wash.App. 425,432,3 P.3d 780
(2000) (citing In re Detention ofSwanson, 115 Wash.2d 21, 24—
25, 793 P.2d 9672, 804 P.2d 1 (1990)), review denied. 142
Wash.2d 1027,21 P.3d 1149 (2001). Therefore, we address J.L.'s
claim that the truancy contempt procedures violated due process.

In re JL. 140 Wash. App. 438,443,166 P.3d 776,779 (2007).

In the case of In re M.B. six moot appeals were consolidated, and

contempt sanctions were addressed on appeal:

The issues presaited are technically moot. Each of the
juveniles has either served or purged the detention time imposed.
Nevertheless, we may decide a moot case if it involves a matter
of continuing and substantial public interest.^ In determining
whether an issue involves a substantial public interest, we
consider the public or private nature of the question presented,
the need for an authoritative determination that will provide
future guidance to public officers, and the likelihood the question
will recur.''

These six cases meet these criteria. The public nature of the
issues and their frequency of recurrence are evident. Our

15



resolution will affect the nature and process by which courts
impose contempt sanctions on children who violate CHINS,
ARY, and truancy orders. In addition, the constitutional due
process issues raised by the 1998 amendments to the Becca Bill
indicate the need for clarification of the distinction between civil
and criminal contempt. These are matters of substantial and
continuing public interest, and we therefore review the merits.

In re M.B., 101 Wash. App. 425,432-33,3 P.3d 780,784-85 (2000).

FNl See generally ROW 13,32A (ARY, CHINS); RCW
28A.225 (truancy). The legislature amended the statutes
governing ARY, CHINS, and truants in 2000. See Laws
of 2000, ch. 162. Nothing in these amendments,
however, affects the court's contempt powers challenged
here.

FN2 See discussion injra Section J.
FN3 In re Detention of Swanson, 115 Wash.2d 21,24—
25, 804 P.2d 1 (1990).
FN4 In re Detention of McLaughlin, 100 Wash.2d 832,
838,676 P.2d 444 (1984).

In re M.B.. 101 Wash. App. 425,432-33, 3 P.3d 780, 784-85 (2000).

Appiieation of In re M.B. and In re J.L.: There is no rational basis for

treating constitutional parental rights as less important than the rights of

"aged out" truants, especially v*dien the parent's rights are subject to

ongoing invasion or potential invasion; and the public interest in the

clarification is just as great Review is requested under RAP 13.4(b).

In the case of In re KM. the court again addressed moot contempt

conditions under an At-Risk-Youth Petition:

1. Mootness

The issues presented here are technically moot. We will
nonetheless reach the merits, because the questions involve

16



matters of continuing and substantial public interest?^®®®

In re N.M., 102 Wash. App. 537, 539-40, 7 P.3d 878, 879 (2000).

Fn2 See In re Interest of M.B., 101 WaskApp.
425,432-33, 3 P.3d 780, (2000) (citing In re Detention
ofSwanson, 115 Wash.2d 21,24-25, 804 P.2d 1
(1990)).

In re N.M., 102 Wash. App. 537,540,7 P.3d 878, 879 (2000).

The same rationale was applied by the court in accepting a review

of moot ARY sanctions in In re Rebecca K. :

The minors contend the court did not have authority to impose
the sanction it did and violated their due process rights. Each at-
risk youth petition has been dismissed and each minor has served
his or her term of confinement. Therefore, the court can no longer
provide effective relief and the issue is moot. See Washam v.
Pierce County Democratic Cent. Comm., 69 Wash.App. 453,
458, 849 P.2d 1229 (1993), review denied, 123 Wash.2d 1006,
868 P.2d 872 (1994).

As a general rule, appellate courts wUl not decide moot
questions or abstract propositions. Id at 457, 849 P.2d 1229. But
"a moot case may be decided if it involves a matter of continuing
and substantial public interest." In re A.D.F., 88 WasLApp. 21,
24, 943 P.2d 689 (1997). "In determining whether an issue
involves a sufficient public interest, we consider the public or
private nature of the question, the need for future guidance
provided by an authoritative determination, and the likelihood of
recurrence." Id.

The question presented meets these criteria for nonetheless
deciding a moot case. The public nature of the issue and the
likelihood of recurrence are demonstrated by these cases, which
involve the same question and indicate the need for future
guidance. We thus choose to decide the issue presented in these
moot cases.

In re Rebecca K., 101 Wash. App. 309, 313, 2 P.3d 501, 503 (2000).

17



Moot constitutional issues regarding a dispositional order were

addressed by the court va. In re M.G.'.

The dispositional order prohibited M.G. &om entering the Pike
Place Market area, the University District, and the Broadway area
without parental permission. M.G. appeals, arguing that the
orders impermissibly restrict her constitutional rights of
movement and free expression.

In re M.G., 103 Wash. App. Ill, 116,11 P.3d 335, 338 (2000).

Supervision of M.G. was terminated because the court found she
was no longer at risk. The issue presented here is therefore
technically moot. We may decide a moot case when it involves a
matter of continuing and substantial public interest.'' In
determining whether such an interest is involved, we consider the
public or private nature of the question presented, tiie need for an
authoritative determination that will provide guidance to public
officers, and the likelihood the question wiU recur.^
This case meets these criteria. No previous case has addressed the
question presented here, and the substantial public nature of the
issue and the potential frequency of its recurrence are evident.
We therefore reach the merits.

In re M.G., 103 Wash. App. 111,116-17,11 P.3d 335, 338-39 (2000) (the

footnotes 4 and 5, omitted, cited as authority In re M.B., supra).

Application of In re M.B., In re M.G., In re Rebecca K, and In re N.M.:

Once again, there is simply no rational standard which would elevate

resolution of these moot juvenile issues above resolving the scope of

CHINS to infringe upon the constitutional rights of parents. Both issues

are important; both should be addressed by the State Supreme Court, but

so far only the rights of wayward juveniles have been addressed by

18



appellate courts.

Issues of parental rights should receive the same exception from

the mootness doctrine as have the ri^ts of aged-out juveniles,

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

The U.S. Supreme Court rdtimately heard the Troxel case,

because the issue of parental rights is so important. In re Custody of Smith,

137 Wash. 2d 1, 13,969 P.2d 21,27 (1998), affdsuh nom. Troxel v.

Granville, 530 U.S. 57, 120 S. Ct. 2054,147 L. Ed. 2d 49 (2000).

Determining the constitutionality of RCW 13.32A as regards to

parental rights under a CHINS Petition, and especiallv under serial CHINS

Petitions, is of equally vital public interest, and doctrinal resolution should

be articulated by the State Supreme Court. RAP 13.4(b)(4).

Also, the question of parental rights under the lax standards for

intrusion mder a CHINS petition raises a significant question of law under

constitutional authority, rooted in Troxel, supra, and its progeny, that strict

scrutiny is the proper standard of review for the CHINS statute. RAP

13.4(b)(3).

The evasion of these issues by Division HI is not coherent with

other precedent, given that the appellate courts frequently take moot cases

on behalf of misbehaving juveniles, but now use the mootness doctrine to

evade passing judgment on the issue of serial CHINS petitions that

19



significantly in&inge constitutionally protected parental rigjits. Review is

requested under RAP 13.4(bXl)« (2)? (3)> (4).

F. CONCLUSION AND RELIEF REQUESTED

The court is asked to hear a consolidated appeal from Division IE

case number 349888 (from Spokane County case no. 16-7-00091-9) and

Division m case number 350525 (from Spokane County case no. 16-7-

02842-2).

The court is asked to find that substantial public interest and

ongoing peril to Ms. Milliken justify hearing a technically moot case, and

the court is asked to apply strict scrutiny to the CHINS regime, on its face,

and as applied to Ms. Milliken, and to apply stnct scrutiny to the extra-

statutory Spokane County pattern and practice of serial CHINS Petitions,

on its face, and as applied to Ms. Milliken.

Respectfuljy ̂ bmitted on 6/8/17,

Ciaig ArMason, WSBA#32962
W. 1707 Broadmy,
Spokane, WA 99201
509^3-3681

masonlawcraig@gmail.com
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Appendix:

A-1 to A-3: Commissioner's 3/10/17 decision in No. 349888 denying the
appeal as moot.

A-4: Appellate Panel's Order of 5/16/17 denying the Motion to Modify.

At5 to A-7: Commissioner's 3/10/17 decision in No. 350525 denying the
appeal as moot.

A-8: Appellate Panel's Order of 5/16/17 denying the Motion to Modify.

A-9: Opening Brief of Appellant.
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FILED

iVlar 10, 2017
Court of Appeals

Division ill

State of Washington

In re the Interest of:

T.L.M.

No. 34988-8.III

COMMISSIONER'S RULING

RE: APPEALABILITY

K.M. (mother) filed a notice of appeal on January 9,2017 from multiple interim

Ordei^ of the Spokane County that rslatsd to the Child in Need of Services (CHIN)

petition brought on behalf of her minor child, T.L.M. This Court set the matter on its

motion docket to determine whether it was appealable as a matter of right.

Subsequently, the superior court dismissed the petition. But, shortly after the

dismissal, the child filed a second petition. The superior court later dismissed that second

petition on January 13,2017, without prejudice, based upon the minor's testimony that

"(1) she never intended to go home, (b) thai nothing would change her mind; and (3) that

counseling would not change her mind." Motion and Order of Dismissal at I. The



No. 34988-8-m

mother appealed the January 13, 2017 Order, no. 35052-5-III, and now moves the Court

to consolidate her appeal of that Order with her appeal of the previous Orders.

ROW 13.3 2A. 120(2) provides that "[i]f a child and his or her parent cannot agree

to an out-of-home placement Msvdi&t RCW 13.32A.090(3)(d)(ii), either the child or parent

may file a child in need of services petition to approve an out-of-home placement or the

parent may file an at-risk youth petition." (Emphasis added.)

The mother contends that even though the superior court has dismissed both

petitions, the issue she raises is not moot because the matter involves serial petitions.

This Court has determined that the matters are moot even though the dismissals do not

prevent a later filed CHINS petition. A matter is moot if the court can no longer provide

effective relief for the appealing party. Spokane Research & Deforce Fund v. City of

Spokane, 155 Wn.2d 89, 99, 117 P.3d 1117 (2005). Here, dismissal of the petition is the

only relief for the parent on review, and the superior court has already dismissed the

petitions.

Nevertheless, the motho- contends that this Court should continue its review of her

appeals because the issue she presents is one of public interest which would benefit from

a court determination. See In re Matter of Eaton, 110 Wn.2d 892, 895,757 P.2d 961

(1998). Specifically, she contends the statute in question is unconstitutional because it is

vague as to the circumstances that support a CHIN petition.



No. 34988-8-III

However, the court in /« re Sumey, 94 Wn.2d 757,621 P.2d 108 (1980) held that

the statute, which only establishes procedures for the temporary alternative residential

placem»)t of a child outside the parental home, does not violate due process because the

substantial interests of the State and child are sufficient to justify the limited infringement

upon the parents' constitutional rights to care, custody and companionship of the child.

Sumey satisfies the public's interest in an appellate court decision on the

constitutionality of the statutory scheme at issue here.

Accordingly, IT IS ORDERED, the matters are dismissed as moot. The mother's

motion to consolidate is denied, given that both appeals are dismissed.

Monica Wasson

Commissioner



FILE®

MAY 16,2017
In the Offiee of the Clerk of Court

WA State Court of Appeals, Division HI

COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

In re the Interest of T.L.M. No. 34988-8-111

ORDER DENYING

MOTION TO MODIFY

THE COURT has considered appellant's motion to modify the Commissioner's

Ruling of March 10. 2017, and is of the opinion the motion should be denied. Therefore,

IT IS ORDERED, the motion to modify is hereby denied.

PANEL: Judges Fearing, Siddoway, Lawrence-Berrey

FOR THE COURT:

GEORGE B. FE3RING, Chief Jud^e



^bSis tf LEO
,« Mar 10, 2017

Court of Appeais
Division II!

State of Washington

In re the Interest of:

T.L.M.

No. 35052-5-111

COMMISSIONER'S RULING

RE: APPEALABILITY'

K.M. (mother) filed & notice of appeal on January 20 57 from multiple interim

Orders of the Spokane County that related to the Child in Need of Services (CHIN)

petition brought on behalf of her minor child, T.L.M. This Court set the matter on its

motion docket to determine whether it was appealable as a matter of right.

Subsequently, the superior court dismissed the petition. But, shortly afier the

dismissal, the child filed a second petition. The superior court later dismissed that second

petition on January 13,2017, without prejudice, based upon the minor's testimony that

"(1) she never intended to go home, (b) that nothing would change her mindt and (3) that

counseling would not change her mind." Motion and Order of Dismissal at I. The



No. 35052-5-ni

mother appealed the January 13, 2017 Order, no. 35052-5-111, and now moves the Court

to consolidate her appeal of that Order with her appeal of the previous Orders.

RCW 13.32A, 120(2) provides that ̂ [i]f a child and his or her parent cannot agree

to an out-of-home placement under RCW 13.32A.090(3)(d)(ii), either the child or parent

mayfile a child in need ofservices petition to approve an out-of-home placement or the

parent may file an at-risk youth petition." (Emphasis added.)

The mother contends that even though the superior court has dismissed both

petitions, the issue she raises is not moot because the matter involves serial petitions.

This Court has determined that the matters are moot even though the dismissals do not

prevent a later filed CHINS petition. A matter is moot if the court can no longer provide

effective relief for the appealing party. Spokane Research & Defense Fund v. City of

Spokane, 155 Wn.2d 89,99, 117 P.3d 1117 (2005). Here, dismissal of the petition is the

only relief for the parent on review, and the superior court has already dismissed the

petitions.

Nevertheless, the mother contends that this Court should continue its review of her

appeals because the issue she presents is one of public interest which would benefit from

a court determination. See In re Matter of Eaton, 110 Wn.2d 892, 895,757 P.2d 961

(1998). Specifically, she contends the statute in question is uncoiwtitutional because it is

v^e as to the circumstances that support a CHIN petition.



No. 35052-5-III

However, the court in/n re Sumey, 94 Wn.2d 757, 621 P.2d 108 (1980) held that

the statute, which only establishes procedures for the temporary alternative residential

placement of a child outside the parental home, does not violate due process because the

substantial interests of the State and child are sufficient to justify the limited infringement

upon the parents' constitutional rights to care, custody and companionship of the child.

Sumey satisfies the public's interest in an appellate court decision on the

constitutionality of the statutoiy scheme at issue here.

Accordingly, IT IS ORDERED, the matters are dismissed as moot. The mother's

motion to consolidate is denied, given that both appeals are dismissed.

--t

Monica Wasson

Commissioner
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FILED

MAY 16,2017
In the Office of the Clerk of Court

WA State Court of Appeals, Division III

COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

In re the Interest of T.LM. ) No. 35052-5-III
)
)
)
)  ORDER DENYING
)  MOTION TO MODIFY
)
)

THE COURT has considereci appellant's motion to modify the Commissioner's

Ruling of March 10, 2017, and is of the opinion the motion should be denied. Therefore,

IT IS ORDERED, the motion to modify is hereby denied.

PANEL Judges Fearing, Siddoway, Lawrence-Berrey

FOR THE COURT;

GEORGE B. FARING, ChiefjBudge
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SPOKAMs CqJWTV

No. 349888

COURT OF APPEALS, DIVISION III,
FOR THE STATE OF WASHINGTON

StATfiOFw

W

T.LM, Re^ndent

V.

Keny Millkm, Appellant

APPELLANT'S SUPPLEMENTAL BRIEF ON

JUSTICIABILITY

In SuppoBl of Response to tilse Hmsion Til
Letter of 1^3/17 on Appeelability,

and in Support of the Motion to Consolidate

Craig Mason, WSBA#32962
Attoiney for Appellant
W. 1707 Broadway
Spokane, WA 99201
509-443-3681
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L Partj Providing Supplem^tal Brieflng on JnstiskMiity (

R^ponding So the Court's Letter of 1/23/17 aud Moving for

Consolidatioii of Appeals): Kemy Milliken

Keny Mitliken — appellant in Division HI case number 349888

(fiom Spokane County case no. 16-7-00091-9), and appellant in a newly-

filed {gtpeal firam Spokane County case no. 16-7-02842-2 - previously

appeared to respond to Ibe Division m letter of 1^3/17, and to request

that the court consolidate both appeals in diese two CHINS cases.

Ms. Milliken herein provides authority as to liie justiciability of the

issues before this court.

n. A Matter of Substantial Public Interest

The inter-related actions regarding truancy, At-Risk-Youth

Petitions, and CHINS Petitions have usually terminated or expired by die

time a case reaches the appellate court, and yet the court will proceed to

hear the cases as matters of public inqiortance.

For example, Inre M.B. the court beard six consolidated appeals

on the contempt power of the court over juveniles in such cases, even

thoi^ each case was technically moot:

The issues presented are tedbnicaUy moot Each of the juveniles
has either served or purged the detention time imposed.
Nevertheless, we may decide a moot case if it involves a nmtter
of continumg and sulstantial public interest^ In detamining
v^ether an issue involves a substantial public interest, we
consider the public or ptivato nature of the question juesented,
the nec^ for an audioritative detenimmtion that will provide
fijtuie guidance to public offices, and the Hkdlihood the question
willrecur.^

In re MB., 101 Wash. App. 425,432-33,3 P.3d 780,784-85 (2000).

Footnotes included below:



1 See generalfy RCW 13.32A (ARY, CHINS); RCW
28A.22S (tniancy). The legidature amende the statutes
governing ARY, CHINS, and truants in 2000. See Laws of
2000, ch. 162. Nothing in these amendments, however,
afifects 'die court's contempt powers challenged here.
2 See discussion infra Section J.
3 In re Detention ofSwanson, 115 WasL2d 21,24-25. 804
P.2d 1(1990).
A bi re Detention of McLaughlin, 100 Wadi2d 832,838,
676 P.2d 444 (1984).

Application of In re M..B.S The constitutional issues in this case are of

continuing and substantial public interest, and even if the case were

technically moot (demed in Section m, infta), it should be heard.

in. The Kerry MilMken^g Appeals Are Not Moot, and Are Not

''PMrefy Academic"

Ms. NOUiken's issues ate not moot Not only is the original

CHINS Petition and orders on appeal, but 'tiie idea of serial CHINS

netitions is at issue, assuming the sarial CHINS appeal is consolidated

with this case, per Ms. Milliken's prior-tiled motion to consolidate the

cases.

"A moot case is one 'which seeks to determine an abstract question

which does not rest upon existing &ct5 or rights." Hansen v. W. Coast

Wholesale Drug Co., 47 WasilL2d 825,827,289 P2d 718 (1955). y^Ued

to Kerry Milliken, the refusal of the court to dismiss tiie serial CHINS on

constitutional grounds, and the refusal to dismiss with prejudice, means



thai tiie peril to Keny Milliken's parental rigjits are real and are ongoing.

See EiAibiiA, attached, the 1/13/17 Transcript of flie final hearing in

Spokane County case no. 16-7-02S42-2. (Division HI case number

pending assignment) The transcript of 1/13/17 shows clearly that die

child's attorney is scbeming to file another serial CHINS petition.

These facts are a parental equivalent of the truant-student issues

which the appellate court addressed in. State v. Turner, over die State's

objection that the issue was moot as the students had served their

detention:

The State initially contends that these oases are moot berause
appellants have ahe^y fully served their sraitences. A case is
moot if the issues it presents are "purely academic". Grays
Harbor Paper Co. v. Grays Harbor Cy., 74 WadL2d 70,73,442
P.2d 967 (1968). It is not moot, however, if a court can still
provide efiective relief. Pentagram Corp. v. Seattle, 28
WasLApp. 219,223,622 P.2d 892 (1981).

Here, we can still provide efiBective relief...

State V. Turner, 98 Wash. 2d 131,733,658 P.2d658,659 (1983).

State V. Turner was recently-relied upon in West v. Thurston Cty.,

to proceed to hear a public records request appeal, despite all requested

documents being produced by the agency. And the matter was not heard

simply because of substantial public importance. The issue was that

eflfeclive relief could be provided:

The County responds in part that because it has provided West
with all the invoices in its possession, i.e., the invoices up to the



amount of its $250,000 insurance deductible, this issue is moot.
An issue is moot if it is "purely academic," but it is not moot if its
resolution can provide a party with ̂ffisotive relief,. Sec State v.
Turner, 98 Wash.2d 731,733,658 P2d 658 (1983),

West V. Hmrston Cty., 144 Wadu App. 573,580,183 P.3d 346,350

(2008), The West court proceeded to consider the appeal,

ATiniiwitinii nf ASTflfe V. Tumcf and West v. Thurston Ctv.i Ghrenthe

clear loss of her par^tal li^ts, and ongoing stigma and threat of further

invasion of her parental rights, the £q)peal of Ms, Milliken is not moot.

Et^ibkA diows clearly the ongoing peril to her parental rî ts.

Hie appeal riiould be heard, on either basis: As (a) not moot, or

(b) as an issue of substantial public interest.

IV- Condusion: The Appeals ShomBd Be Consolidated and Heard

While Ms. Milliken does not believe that her appeal is moot, she

concludes this supplemental memo with a summary of the elemeiits of a

justiciable controversy, as presented in Matter of Eaton:

Generally, this court will dismiss an repeal if tiie issues
presented are moot Jn re Afyers, 105 WMh.2d 257,261,714 P.2d
303 (1986); Sorenson v. Bellinghom, 80 Washed 547,558,496
P2d 512 (1972). However, the court will make an exception to
this rule and address a moot case "when it can be said that
rnatters of continuing and substantial public interest are
involved," Sorenson, at 558,496 P.2d 512. Three criteriamust be
considered when determining whether the requisite degree of
public interest exists: (1) the public or private nature of tiie
question presented, (2) the need for a judicial determination for
future guidance of public ofiticers, and (3) the likelihood of future



Fecurtences oftiie issue, hfyers, 105 Wasli.2d at 261,714 P.2d
303.

Matter of Eaton, 110 Wash. 2d 892,895,757 P.2d 961,963 (1988).

Applying Mettter of Eaton to the Milliken case:

r.ritariEi : The parental rights at issue are significant public questions

of policy coi^tutional law. See e.g.. In re Custody of ALD, 191

Wash. App. 474,496,363 P.3d 604,615 (2015) and cases sunnnarized

thsreiiL

Criteria #2; It is absolutely certain fiiat die statute is vague as to the fects

upon virhich a CHINS Petition naay intrude iqran parental rights, and

whether a serial QfflNS Petition may be filed needs to be clarified for the

officers of die court and social work agencies.

Criteria #3: The number of CHINS cases is high in Spokane County, and

this frequency is likely to continue, and in the particular case of Ms.

Milliken the future peril is plain.

For the fiiregoing reasons, Ms. Milliken asks tiae court to accept

consolidated review of her two CHINS cases.

ReqjectfuUy submitted on 2/6/17,

Ciaig A. Mason, WSBA#32962
Attorney for Kerry Milliken
W. 1707 Broadway
Spokane, WA 99201
509-443-3681



recurrences of the issue. Myers, 105 Wash.2d at 261,714 P.2d
303.

Matter of Eaton, 110 Wash. 2d 892,895,757 P.2d 961,963 (1988).

Applying Matter of Eaton to the MUliken case;

Criteria #1: The par^ital ri^ts at issue are sigrdficant public questions

of policy and constitutioiial law. See e.g,, In re Castoify of ALD, 191

Wadi. App. 474,496,363 P.3d 604,615 (2015) and cases summarized

therein.

Criteria #2: It is absolutely cert^ fliat the stotute is vague as to the fads

upon vriiich a CHINS Petition may intrude upon parental rights, and

whether a serial CHINS Petition may be filed needs to be clarified for the

officers of the court and social work agencies.

Criteria #3; The numbex of CHINS cases is in Spotone County, and

this frequency is likely to continue, and in the particulaT case of Ms.

Milliken the future peril is plain.

For the foregoing reasons, Ms. Milliken asks the court to accept

consolidated review of her two CHINS cases.

Respectfi^ submitted on 2/6/17,

Craig A. Mason, WSBA#32962
Attorney for Kerry Milliken
W. 1707 Broadway
Spokane, WA 99201
509-443-3681/ masoniawcraig@gmail.com
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rejected reiaiiiScatioii as a goai



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

IS

17

IS

19

20

21

22

23

24

25

d:

m IHE SUPERIOR COURT OF WASHING'

IN AND FOR THE COUNTY OF SPOKAi^
JUVENILE DIVISION

'ON FEB 0 2 2017
IE

PUBLIC DEFENDERS
SPOKANE COUNTY

In. the interest of:

TAYLOR MILLIKEN.
(DOB: 12/15/02)

Petitioner,

and

KERRY MILLIKEN,

Re^ndent.

)
)
)
)
)
)
)
)
)
)
)
)
J

CAUSE NO. 16-7-02842-2
FILED
mmm

OOUETOPAPJEAIS
onnsioHin

ST/CTE OF"WlkSHINGrON
By.

VERBATIM REPORT OF PROCllBMGS'

Motion to Dismiss Hearing and Contested Trial of January 13,2017

Sjrakane County Courthouse
Spokane, Washington

Before COMMISSIONER PRO TEM NICHOLE SWKNNUMSON

FOR PETITIONER:

FOR RESPONDENT:

APPEARANCES

NATHAN EILERT

Spokane County Public Ddtender's Oftice
1033 West Gardner

Spbkane,WA 99260

CRAIGA.MASON
Mason Law
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Spokane, WA 99201

RabmR.Dean

Tnuscribci
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.  (509^53-1676
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HEARING OF JANUARY 13.2017
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Commissioner Swsnnumsom's Ruling re Motion to Dismiss 4
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TsyiorMilSikem
Direct Exanunation by Mr. Eilert. : - 11

Commissioner Swennumson's Ruling re Directed Verdict on CHINS
Petition 41
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THECOURT: Mr. Eiler^ifyou want to pfut us on fiie record, and then. I'll tell

you how we're going to proceed.

MR. EILERT; Thank you, your H(nior. Your Honor, we are here bi the Interest

o/ray/or date ofbirthDKjember 15,2002. This is Cause No. 16-7-02842-2. Present

in the courtroom today is Taylor Miliiken, represented by counsel, Nathan Eilert Too, your

Honor, 1 am standing in for her^ipointed counsel, Mr. Carter, Mho is unfortunately out with a

shoulder surgery.

Also present in the courtroom today is Taylor's mother, Kjerry Lynn Millifcen,

with her counsel, Mr, Mason, as well as the current anii

assigned case manager. Trade Hubbell. Your Honor, there are also various other individuals in

the courtroom. ! bdieve tiiat some of them may be called to testify today.

I believe there are a couple matters dial t^d to he addressed before that is

decided. Your Honor, Ithmkthat thi^'s a Motion to Dismiss before the court today, as well as

a contest^ hearing, if the case is allowed to omtinue. Your Honor, I'll reserve any fntthpsr

comments for whether the witnesses sbmild be sequestered —

THE COURT: Okay.

MR.HLBRT: ~ until after the court makes its decision.

THECOURT: Okay. Thank you, Mr. Slert Mr. Mason, any ~

MR. MASON: No, your Hanm, and TU wail for your decision.

THE COURT: Okay. Andnobodyhad wantefl to, I Bidii^srapectaiiypne wouMi

but nolmdy wants, has any further remarks to make on the Motion to Dismiss?

MR. MASON: Your Honor, 1 think we could stand on the hriRfing Msnming

VERBATIM REPORT OF PROCEEDINGS OF HEARING OF 1/13/17
Ik re As Interest i^Taylar MilUken, Csasa No. 16-7-02842-2
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you've levierwed iMt and I think that will do. Aiid dieu I agree, we have about three

witnesses and v^ethex you'd want to have diem 'vrait in the hall if jrou proceed —

THE COURT: Okay.

MR. MASON: -is up to you.

THE COURT: All right So 1 did take the tune to go tbroughL the various

iri^ngs that were submitted in this case, and Mr. Mason, I know that Mr. Eilert accldeatally put

the other case number on bis response btie^ hut I, I think we ail know that it was meant for this.

That's, in &ct, where I looked for it in the other case number when 1 did, in &ct, go to look Eir it

because I got your reply before I got ins r^ponse vhich told me that there was a response. So I

did go look for it and do that

The originBl hearing on this matter, ibr the record, was back on December ] 6,

2016. I was filling in &r Commissioner Ressa at drat time vAp's had a lot of eontaci with tiie

previous CHINS Petition under 16-7-00091-9, and the Motion to Dismiss diat I heard argument

on diat day was filed by Mr. Mason bbgecting to, well asidng the court to dismiss the second

petition fin a CHINS proceeding.

Counsel both made good arguments that day. I did ask Mr. Eilert fi}r a response

Inief. There wasn't one at the time. I've now reviewed the response brief. I've reviewed the

reply brief or memorandum fiom Mr. Mason, and 1 did puU the two cases because I wanted to

read them for myself b^ond the briefing.

And really, vdiat the argoment here today is that tire patents have a constitutional

ri^t to parent thmr children. They have the right to tine care, custody, and control of their

children. It's a ri^t given by the 14^ Amendment and only in very compeliing circumstances

can we interfere with that ti^ to parent children.
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And there are a lot of cases under, as Mason cited, the non-pareatal custody

statutes, but we are here today on a CHINS Petition, which is different than a non-paiental, and I

understand the argument Mr. Mason is malciTig thou^ that the statute has a very ̂ dfic

timeline of nine months that a child can be out of care under a CHINS petition. Now the statute

is silent on can you file a subsequent CHINS petition and that's why we're here today. And Mr.

Mason says well, if you file a subsequent CHINS petition and let them be out of hQme,wsll

that's mom than ninp. months.

There, the case. In re T.KC^, I looked that up and read that It was briefed

tiioioughly and it did not say one way or tiie other. The case in that one fidled because the child

didn't meet the definition necessary under a CHINS petition. Th^ didn't find that that child wa^

a child in need of service and one of the factors under that was tiiat this child is going to be

placed in a &cili1y for a year, and from the outset, they could tell that you couldn't meet the nine

And there were some other issues as weh, but the court did say, RCW

13 J2A.190, does not on. its &ce prohibit a renewal of a CHINS petition, and then it went on to

say, however, it does not expressly authorize renewal either. And that's dear that the statute

doesn't say that The case kw also didn't eitiior, has been no cases that anyone has inesented to

me that says it's edther restricted or it's not restricted. So the stetute is silent on that.

Mr. Mason's argument is well taken though that continned out of home

placements coiild, in &ct, run contrary to the constitutional rights. Howevo:, the other case he

cited. In re 5umey, 94 Wash. 2d 757, talked about the previous RCW 13.32 and also talked about

vdien itWBsrevisedjItiunkin 1979, to 13.32A. That these are temporary removals fiom the

home, that they don't, tiiey can't lead to a tanrinatixm, that the paimit still has the tight to lim
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care, custody, and control of their child under it, and that this is not die full, this does not rise to

the level of a non-parental custody. It doesn't rise to the level of a tennination or a dqiendency j

because you can't have termination at the end of that dependency or in this case.

Ami so vdien doing Ihe balancing test between the State's right to st^ in' imd earc

&)T the weliaie of the children or child versus a parent's li^ to, to paimit their children, this feU

just, it didn't rise to the same level. So in this case, there is nothing that prohibits a second

CHINS petitian fiom bmg filed, and so I'm going to deny the Motion to Dismiss because there

is nothing that says jmu cannot do that

Now, ws go to a iiill blown trial on this matter and ̂  the cases state and as the

r

statute states, it still must be proven by a preponderance of the evidence that Taylm is a child in

need of services and then also diat it's ̂ propciate under the toirderij ifafi

proof under the matter if she should be placed out of home. So^ffiose setwo Si lhai

the court must consider on the second petition. So I am goii^ to move forward to the contested

hial, and I will make a determination on that matter.

Now, Mr. Mason, I know you also a^d me to certify this for an ̂ipeal. I'm tibl

going to do that Pm going to let you go ahead and revise ifyou want to a judge, and tt^ttey

can, you can take it up from there. IPs a very interesting questioiL IPs never been fidly

articubted by the Appeals Court, but n^t now there is nothing diat prohibits subsequi^ filings

of a CHINS petition, so that's where we're going to go for today.

Now, h«^on, it was your motion. Do you have any qurations about my

ruling here today?

MR.M^ON.' Well, your Honor, I guess just, I think it, it's dear is that one is

we agree the statute is ambiguous on its &se as to whether you can do a subsequent CHINS as
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ZKC. said

THE COURT: Wellit didn't say ambiguous. It just said it doesn't say one way

or the other SO

ME. MASON: Right.

THE COURT: -yes.

MR MASON: T.KC. says h doesn't My -

THE COURT: Right

MR MASON: — oi^ way or the ottier and—

THE COURT: And so we can't wnte a legislative intent into it.

MR MASON: Well, I actually, that would be the only other clarification I was

malfiTtg is fiiat die, the intent is cl^ that it be shtfft term and mne mondis, and so I would say

that, as a statutory matter the, the spread of serial CHINS is contrary to a statutory puipc^e and

then my aigument that I wanted to make sure was clear was that since Troxel, the Sun^ dissent

has been made the law of the land. And that is what I was asking the court to apply.

THE COURT: And, and I understand your whole, I understood diat vdiole line of

argumeiite, and I still think that the statute of the CHINS, andl, luiidetstandyou'te argumeiit

This is just a difbcent proceeding, and it's not a, and under a nan-parental custody, if, if a third-

par^ gets custody of someone, they get custody and then you have to go to 26.09260 for the
I

bsMS of modification to get the child hack. Rn T think -riiRy'iiR different stflnHawlR, gnc^ T Ibink

bec^e, I fiihik the results are difieient

A non-parental custody can very well lead to a peixnanent change of placement

because then you would bave to show a detiimaitBl circuinstance or agreement of the parties to

then flip the custody back, the placement back. So I do think they're difierenl, because again in
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the CHINS, we don't have that pennanent change of placement. And so I, I do nnderstfiTid your

argument there, Mr. Nhtson, and 1 ̂ ent a few hours with this because I did iind the issue v@ry

interesting so —

MR. MASON: And, and I appreciate that, and so I'm just maVing one point for

clarification —

THE COURT: Yes.

MR. MASON; ~ not to quarrel wifii you. I, I understand ~

THE COURT: Yeah, yeah. And I, I understand that Yeah.

MR. MASON: And that is diatl thiiik that two CHINS petitions is longer dtan a

lot of d^eudencies, have a dnld out of the home, and so I think that we really are removing a

parent, a child horn a parent's home in the manner of at least of a dQ^ndency and that that

would also invoke a heightened scrutiny of it so —

THE COURT: And that's well taken. I guess so far my ejqjerience, debits we

only want IS mondis out of home, and in a dependency Pve seen a lot go a lot longer than that-

But again, the difference would be that a dependency can lead to a permanent dqnivation of

paiQit's rights. You can have tmiiination where in this case you can't, but it is well tflkfln,

Mr. Mason.

Mr. Eikzt, did you have any otho' questions about my ruling here today?

MR.EILi^T: No, I don't believe so. Thank you.

THE COURT: Okay. Are we, is anyone renewing a requ^ or making a leqiKSt

to exclude witnesses fiom the court?

MR.EILERT: Your Honor, I would naake that request-

THE COURT: Okay.
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MR.EILERT; --Ihat we exdude witnesses.

TEIE COURT: Any reqxjnse, Mr. Mason?

MR, MASON: No, iiiat's, lhaf s fine. So folks tiia! haven't testified yd if you'll

wait outside, and we wont (inaudible).

THE COURT: All right. So fiie court will exclude all witnesses fiom the

courtroom., I do find lhaf s appropriate.

MR. EILERT: Your Honor, I, I do have an additional matter in the interest of

jruiicial economy. My request is vdiether the court would make judicial notice of the transcribed

version of the previous trial in. this case to prevent my client fiom having to testify about those

issues all over again. I'm not sure if the court has had a chance to review—

THE COURT: I-

MR-EILERT: ~ the transctiption?

THE COURT: -havenot

MR. EILERT: Okay.

THE COURT: Mr. Mason, vdiat would be your response to that?

MR.MASON: No. I think foatthdr petition is as written, and they need to

advance the argument as written in thrir petition which I believe is insufticient on its foce.

THE COURT: Allti^. Well, I, Fm going to, ofcourse I can review myself any

court files that I want, but Fm going to go that you n^ to do die testimoiq^. This is the second

CHINS Petition. We need to have fiill testimony because we are ntna montbs down the road,

and I would suspect sametiiing's got to be a littie bit difierent than it was nmp. monlhs ago, so

Fm going to take it as I think the statute intends that, and I understand it was just fisr judicial

economy, and I don't know that we're going to finish today, but we'll just-move forward wdlfa
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full testimony.

MR. MASON; Along those lines, your Honor, I mnild ask tiiat they confine their

testimony to the scope of the issues raised in die petiition be<»use there has been a lot of change,

and if we go to a full blown hearing after today, maybe we can talk about that, but I diinkfii^

^uld go on A^hat they've plead.

THE COURT; Well, and I mean I'm not going to strictly go on whatthey've

plead. I mean, as in any petition, you plead the, die big structure stuff and then you, a lot of little

mfonnation fells under it, so I will give than leeway. You can renew your objection if you think

it goes too fer, Mr. Mason, and I will take it one by one. Ok^

Mr. Eilort, are you ready to proceed?

MR EILERT: Yes, your Honor,

THE COURT: Do you have an opening?

MR OLERT; Your Honor, I, I would be willing to vraive opening if Imth parties

are willing to waive ppsning?

THE COURT: Are you going to give an opening, Mr. Mason, or are you going to

wmve?

MRMASON: I, I can stand on vdiat I just said I guess.

THE COURT: Are you sure? Okay. No pressure fiom the court raih^ way. All

ri^. Mr. Eilert —

MR EILERT: Thank you, your Honor.

THE COURT: --call your first witness.

MR. EILERT: Fd call Taylor Milliken to the stand.

THE COURT: AUri^rL Ms. Milliken? Before you sit down, if you'll raise your
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right hand far me.

TA^ORMEUKEN

called as a witaess at the request

of the Petitioner herein, hav^

been first duly sworn on oath,

did testify as follows:

MS.MTT,T.TKEN: Yes.

THE COURT; Okay. So sit down, make yourself com&TtaHe, and then make

sure you scoot up and talk into that microphonB clearly. 1 noticed you're soft-^ken so just

make sure everyone can hear you, okay? And you'll have to make sure you answer vcrb^y, not

nodding or shaking, okay?

MS.MILLIKEN: Yeah.

THE COURT: Okay.

PETITIONER'S DIRECT EXAMINATION OF TAYLOR MILLIKEN

BYMR.EILERT:

Q. Please state your name fi}r the record and Spell your last name.

A. Ti^ior MHliken, M-I-L-L-LK-E-N.

Q. And how old are you, Taylor?

A. 14.

Q. What is your permanent home address?

VERBATIM REPORT OF PROCEEDINGS OF HEARING OF 1/13/17
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A. 10906 E. 22^^ Ave»ue, Spokane, Washington 99206.

Q, And lives in that home iwith you?

A, My grandparents.

Q. Taylor, I'll, ril rephrase my questian, I'm Sony. What is your mother's hrane address?

A. 70S N. Baiimr Road, Spokane, Waslnngton 99016.

Q. And lives in that home vriifii you?

A. My mom, Drew, and my IMe sister.

Q. Okay. Aid'Miat is the home that you're curreatiy living in?

A. like the address?

Q. Oh Mio lives in the home that you're coirently living in?

A. My grandparents.

IHE COURT: Okay. I'm goiiigto have you

having a real hard time, so use the microphone if you have to. Move it in front of you if you

need to. All right

BYMR.EILERT:

Q. How long have you been placed vndi your grandmodier and Bdher?

A. Nine months or —

Q. And v»hat vras the court process which caused you to be placed with your grandmoflier

andfadrer?

A. I- ' !

MR. MASON: Your Hcmor, I'm going to object I don't see the relevance of

this. We have specific elements to show and this is not part of them.

MR. EILERT: I'm just trying to lay a foundaJiqrE for how wfe gdt hEsfe
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Honor.

THE COURT: I'm going to let you lay the foundation. Overruled

BYMR.EILER.T:

Q. What was the court process that brought you here today or diat, excu^ me, imtialiy took

you out of your motl^'s home?

A. Like the reasons or —

Q. What was the court process?

A. A CHINS Petition.

Q. Okay. Thank yo\L Are you currenliy enrolled in school?

A. Yes.

Q. And where do you attend?

A. Centennial Middle School.

Q. What grade are you in?

A. 8^

Q. Do you know udiait your grad^ are?

A. All A's and a C.

Q. Okay. Whatis yourCincurrentljr?

A. Sdmto.

Q. Okay. When are your grades finalized for this semester?

A. Thesis

Q. Do you have any unsKCUsed absences fiom school since the beginning of the school yeru?

A- No.

Q. Okay. Do you have any tardys that you can rememb^ during this school year so far?
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A. Two.

Q. You mentioned a moment ago that you were originaiUy taken out of your mother's home

about nine months in a CHQvIS petrtion. Was -diere a specific inddent that occurred that caused

you to file that CHINS Petition?

A. Yea.

Q. Okay, To the 1^ of your knowledge, when did toait inddent occur?

A. Winter break.

Q. C%ay. What h^Qpened during that day that up to the incident? Where were you at

earlier in that morning?

A. My mom's boyfiiend's house.

Q. Okay. And what was happening at your mom's boyfiiend's house that day?

A. My mom and her hoyfiiend were drinkiTtg.

Q. Okay. What were th^ drinkuig that day?

A. Vodka.

Q. What did, you say that it was vodka. Why do you believe that toey were drinking vodka

thatday?

A. Cause they always drink vodka, and I saw it.

Q. Okay. What did yon see esacfly?

A. The bottle.

Q. What did that bottle look like?

A. It was just a bottle of vodka.

Q. Do you remember the color?

A. It was dear and a blue lid.
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Q. Do you said anything ofotfie bottle?

A. Fiatinum vodka.

Q. Okay. What time did th^ stait drinldng that day?

A. Tni the mnmiTig.

Q. Okay. Were fcsy drinking die vodka by itself or with something else?

A. By itself.

Q. Did tiieir drinking seem to affect tineir bdiavior at all thatmomijQ® iiAen you

them?

A. Yes.

Q. How did it affect their behavior?

A. They weren't acting right.

Q. Okay. "What do you mean by not acting right, as it lehS^to each crflisr

A. To each, otiier and to me and my sister.

Q. I'm sorry. I didn't hear what you said?

A. To me and my sisters.

Q. Okay. Was there any confUct thai you saw between you^^m0tiIeI: mid herlsoyffieaa. Drew

that morning?

A. No.

Q. Okay. Was there a special occasion occurring that day?

A. Yes.

Q. Okay. What was going on that day?

A. We were going to a weddiag that night.

Q. Who's wedding was that? Do you rememl^r?
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Q. Did you attend that wedding?

A. We went to it, but we weren't in it.

Q. When you say you weren't in it, do you mean that you did not actually go inside?

A. Well like in die wedding, like —

Q. Do you remember actually sitting inside the wedding that day?

A. No.

Q. Okay. Why not?

A. Cause we were late.

Q. Do you remember why you were late that day?

A. Cause my mom wouldn't get ready.

Q. Okay. Did you have any conflict with your mother prior—

MR. MASON: Your Honor, I, I'm going to renew my objection one more time,

then if you want toi rehash the \idioIe thing then I guess that's your ruling, but they have filed a

CHINS PetitioiL It has elements te show from the present finwaid. Otecrwise, dus is an

aigument that the original CHINS Petition is eternal, so I would ask that they set about showing

the elements in defense of this CHINS PetitioiL

THE COURT: Mr. Eilert?

MR^LERT: Your Honor, my response to that is fiiat my client has made

allegations in her current CHINS Petitian diat she's raised coru:ems about her mother's driTiking.

I'm trying to ̂tablish that not only is there a pattern of drinking, but it also caused a very

traumatic and very difficult experience to occur about nine months ago and that has not yet been

addressed in &mily counselh^
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THE COURT: All right. And as Hook toough the petition, I do sss drinking has

been alleged, so Tm going to allow tlus line of testimony, and so ovemded.

MR. MASON: The one thing, your Honor, on page 3 of her handwritten portion

of her petition ~

THE COURT: Uh huh (afiormative).

MR. MASON: — she says, "I know they won't be drinking around me."

THE COURT: Well then I guess on cross-examination that will be your, your

questions, but on tiie first page, it faltrs about drinking, her and Drew drinking. Mr. EilerL

BYMREILERT:

Q. Did you have any conflict with your mother about being late?

A. No.

Q. Okay. What h^rpened after the ̂ dual wedding ceremony occuired?

A. We were waitic^ outside for my sister to come back from the wedding, and she was

coming inside the car, and my mom told me to move over and she cafied me the "b" word, and

then we drove to the after party. And my mom's boyfrieaid, Drew, got out of the car and walked

away and ft)und a ride home or walked home.

Q. Taylor, ifl could have yon explain something you just said. Yon said that someone

called you a name, is that right?

A. Yes.

Q. Who, vdio called you a name?

A. My mom.

Q. What did your mom call you?

A. The word.
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Q. And, and nonnally we're not allowed to say curse words in courts but this is one of the

exceptions Mdiere you can actually say die word.

MR. MASON; Okay, your Honor, Fm rethinking my objection. Ihavebrou^

three copies of the full transcript from 4/S/16, and if you really want, if we're reaUy going to

allow all the &cts back to that date, dien I would go ahead and stipulate those fiacts into the

record for your review.

THE COURT; Okay.

MR. MASON: And I, of course, ol^ect to their relevance, but I'm willing to

stipulate them in as opposed to having areha^ of the 4/8/16 hearing if opposing counsel would

be good with that

THE COURT: All right. Then we will do that for judicial economy.

MELEILERT; Thank yon.

THE COURT: Hiankyou.

MR. MASON; Where would you like this?

TEIE COURT: Why don't you hand that to my cleric, Mr. Mason,

MR. MASON: Thank you.

THE COURT; And so, Mr. Eilert, I'll let you finish this question because your

client hasn't answered and then if you want to —

MR. EILERT: Thank you.

THE COURT: — move on.

BYMR.EE.ERT:

Q. Taylor, my question was vriiat name you were called. If you don't feel comRirtabie

saying the actual word if you could just give us enou^ so that we know what it is.
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A, B-I-T-C-H.

Q. Okay. Thank you. Taylor, Fm going to move forward inmy questions to your most

recent CHINS petition, ok^? In your rec^ CHINS petition, you state that you've engaged in

counselii^ since tiie original CHINS was granted. What types of counseling do 3tou participate

in?

A. bidividaal and tiimiiy.

Q. Okay. Who is your current individual counselot?

A. I torgot her name.

Q. How long have you been seeing your new individual counsdor?

A. Septeosber.

Q. Okay. Have you had the same individual counselor since the start of your case?

A. Whichcase?

Q. Excuse me. Since, over the last nine months, have you had the same individual counselor

since the start of your first CHINS?

A. No.

Q. Okay. Which counselor did you have first? Doyouiememberhername?

A. Abba.

Q. Bxxvf long did you see her?

A. For six months.

Q. And how often were your visits?

A. Once a week.

Q. What caused the change in your counselcnrs?

A. She had to leave. I don't know where she was going thnngh
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A. No.

Q. Who is your counselor, do you remember the name of your counselor now?

A. No.

Q. How long have you worked with tius new counselor?

A. Since Sqotembss;.

Q. And do you see her once a week as wdl?

A. Yes.

Q. Do you feel you have a good relationship, you had a good relationship your first

counselor?

A. No.

Q. What types of issues did you work on in counseling over that first six months with your

counselor that you had?

A. I don't remember.

Q. Okay. Family assessment, provided by your social worker, indicates you've struggled

with dqnessioninihe past, is that right?

A. Yes.

Q. Have you tailed about depression with either of your counselors?

A. No.

Q. Okay. Can you tell the court what Qrpes of situations caused you to fed dqriessed?

A. My mom's drinking.

Q. Okay. rU address that a little bit more in just a second, but has your depression gotten

better or worse since you were initiany allowed to live outsids of y oimnoni' s hom& nin&months
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ago?

A, Worae.

Q. Okay. Why do you fed like it's gotten worse?

A. Cause I baven't been with my mom all the days.

MR. MASON; I'msony. I couldn't hear that.

A  Cause I haven't been with my mom eveiy single day.

Q. Qk^. So are you telling the court today fliat you feel more d^nessed because you are

not living with your mom?

A  Yes.

Q. Okay. What do you think needs to change to inqnove your depression?

A  For me to change?

Q. What do you think you could do or other people around you could do to TnaVR you feel

less depressed?

A. Fw my mom to not drink around me.

Q. Okay. Taylor, you are petitiomng the court today to allow you to live outside of your

mom's home for additional time. Do you believe that that would hdp or hurt your dqnession

moving forward?

A. Both.

Q. Okay. Let's handle that one at a tiine. Okay, why do you think that living outside of

your mom's home would lessen or rnake your depression less?

A. That me and my mom wouldn't get in arguments.

Q. Okay. What, vdiat types of things do you and your mom argue about?

A. Just little things.
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Q. Can you give an example to the court?

A. No,

Q. Okay. So on the flip side, you said that living outside of your mom's home mtght Tnakft

your depression a little bit worse. Do you, do you remember saying that?

A. Yes.

Q. Okay. Why do you feel like living outside your mran's home might make you feel more

depr^sed?

A. Cause I wouldn't see her every day.

Q. Okay. In your petition for the new CHINS, you mentionBd that you're engaged in femily

counseling. Is that correct?

A. Yes.

Q. How long have you been woiidng on &mily counseli^?

A. I don't remember.

Q. Okay. Can you give an estimate ofhow long it's been? Was it before Thanksgiving?

A. Yeah.

Q. Okay. Was it since the school year has started?

A. Yes.

Q. Did it start over the summer time?

A. Yes.

Q. Okay. Did it start before the begmning of o^ excuse me, before tiie cad of the iasi schaai

year?

A. No.

Q. Okay, So some time between the erid of the last schodi yes? cufl the bsginninE of thb:
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new school yeai?

A. Yes.

Q. Okay. How long, excuse me. "Who is your femily counselor?

A. My individual, but I forgot her name.

Q. Okay. So you have Ihe same counselor for individual and family counseling?

A. Yes.

Q. Did you have, you mentioned that you changed counselors. Did you, did your first

counselor also do fonuly counseling for you?

A. No.

Q. Okay. Who attends fondly counseling with you?

A. My mom.

Q. Does anyone else attend with you?

A. No.

In your CHINS Petition, you state that you don't think that you've made any progress in

fondly counsding. Is that right?

A. Yes.

Q. Okay. Why do you feellike there's not been any progress in fondly counseling?

A. Because I don't state my feelings.

Q. Okay. What types offoelings do you foel like you're not dialing?

A. Like about everything.

Q. Yeah. What, vhattyi«s offeelings are, are you eiqieriencmg that you don't fed

comfortable sharing?

A. Sad.
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Q. Okay. What makes vou sad that -would bs ̂propriate to talk about in family cimmsnling?

A. My mom's drinking.

Q. Okay. Are there any other issues that are ̂ propriate in femily counseling that you

haven't shared or that yon have trouble sharing?

A. Talking about Drew.

Q. Okay. I'll address that a bit more injust a second, okay? Your mom clainos that you are

purposefully not participating in femily counseling. Is that true?

A  No.

Q. Okay. What's, "Mrat's the n^son that you feel uncom&itable sharing th^e things in

counseling?

A  I don't like to talk about it in firont of my mom.

Q. Do you diinlc diat it helps to talk about with your mom or diat it's not helpfiil?

A  Both.

Q. Okay. Have you seen any changes in your relationship with your mom since you've

started &mily counseling?

A  No.

Q. Okay. You mentioned in yonr petition that you once addressed your conctsui} about your

mom's drinking in the home. Do you remahbsr writing that in your petitirai?

A. Yes.

Q. Okay. How did your mom respond, when you brought tiiat up in ftmily counseling?

A  She said that it's none of my busmess.

Q. Okay. When, when did you bring that up? How long ago was that?

A. October.
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Q. How did that make you feel vdiea your mom said flat was none of your buaness?

A. Mad and sad.

Q. Okay. Have you tried to talk about alcohol use since then in counseling?

A. No.

Q. Why not?

A. Fm. too scared to.

Q. Scared of ̂̂ diat?

A. Of vdiat my mom's gonna say.

Q. Okay. How, how often would your mom and her boyfiiend drink when you lived in their

home?

A. Once a month.

Q. Okay. Wouldthsy drink together or would one oflhem drink more oflenflian die other?

A. Together.

Q. And would they drink around you in your presence?

A. Yes.

Q. And vriiHt would th^ drink?

A. Vodka.

Q, AUri^ Would, in your first petition, you stated that the drinking in your home made

you fee! unsafe. Is that right?

A. Yes.

Q. Okay. Why would it make you feel unsafe?

A- Because they would get out of hand and act crazy and be loud.

Q. Okay. What do you mean by act crazy? What would they do that you felt whs rscting
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cracy?

A. They wouldnH be their selves.

Q. Okay. Whatdoyoumeanby notlhaiiselves?

A. I don't know.

Q. Would your mother and Drew ever get in fights in your home?

A. They would argue but not fiatfights

Q. Okay.

THE COURT: Can you .say that again?

A. They would argue but not fistfights.

THE COURT: Okay.

BYMREILERT:

Q. How often would they argue in the home?

A. Not that of^L

Q. Okay. What^rpesofthings would they say to each other during these fights?

A. I don't know. I would be in my room.

MR MASON: Fm sorry. I couldn't hear that.

THE COURT: She said she doesn't know. She would be in her room.

MR MASON: Okay.

BYMREILERT:

Q. Do you know how these fights would end?

A. My mom's boyfiiend would go sle^ in his truck, and my mom would Im crying

downstairs.

Q. Okay. About how often would that htqjpen?
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A. Like months, every five months.

Q. Once ~

TEIE COURT: Once a, go ahead, Mr. EUeit

BYMR.EILERT:

Q. Once every five monfiis? Is fiiat what you said?

A. YeaL

Q. Okay. Other than the incident we started talking about at the beginning of this heating,

have die police ever been to your home?

A. Only that one time.

Q. Okay. Would other people ever come to your hoi^e when your mother and Drew were

drinking?

A. Yes.

Q. Okay. Did you know these people?

A. Yes.

Q. How did it make you feel having people come over to the house and drink around you?

A. Worried.

Q. Womed about vhat?

A. What they would all do.

Q. Okay. What were you, what were you afiraid that fiiey would do?

A. I don't know.

Q. Okay. Something to you or something to those around you?

A. Around me.

Q. Okay. Did you ever fear for your own safety?
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A. Yes.

Q. Okay. How so?

A. What do you mean?

Q. What were you afiaid would happen to you if die people around you were drinking?

A. I don't know.

Q. Okay. Do you have any concems about any other substances, sidjstance abuse that

occurred when you were living at home?

A. No.

Q. Okay. Was there any other substance use going on in the home?

A. Yes.

Q. What substance?

A. Smoking marijuana.

Q. Okay. Did tiiat concern you or did that not concern you?

A. It did and it didn't

Q. Okay. What bothered you about it?

A. The smdL

Q. Okay. Did you ever ask them to stop?

A. No.

Q. Why not?

A. Cause I was sswed to.

Q. Why were you scared to ask them to stop?

A. Cause I don't liis talking about thnt stuff to tbRm

Q, Okay. Can you help the Judge understand vdiy you don't feel comfortable talkuig about
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that Stuff with them?

A. I've never talked, about that stuff to them.

Q. Okay. Has manjuana use been addressed in your counseling?

A. No.

Q. Okay. Why haven't yon brought up the maiipona use iu counseiiug?

A. Cause it would be avvdrward to talk with my mom and a counselor about it

Q. Is that something that you want to see change about your mom's home?

Yes.

Okay. What would you like to see change about it?

To not do it around us.

CMmy. And what woiild you like to see changed about the drinking in your home?

To not drink aronnd us.

Okay. You mentitmed a minufE ago that you have talked about your concerns aboiit

Drew. And, and who is Drew again?

A. My mom's boyfiiend.

Q. At die time you wrote your recent CHINS petition, you mentioned that you had

about Drew fiie last two times. Have you continued to talk about Drew in your counseling

sessions?

A. Yes.

Q. How long has your mother been together with Drew?

A. Two years.

Q, Okay. Hiow long have you lived in the same or how long have you lived in tiie sawp!

home with Drew?
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A. A year.

Q. Okay. What lypes of specific issues do you talk about concerning Drew in counseling?

A. That I don't liks him.

Q. Okay. Why don't you like Drew?

A. Cause he's always been mean to me.

Q. Okay. How is he mean to you?

A. He would say rude comments to me.

Q. Okay. What^ can you explain to the Juc^'wdiflt these rude commits were about?

A. Like what 1 would wear.

Q. Okay. Do you have an example of something that he would say to you about what you

would wear?

A. No.

Q. Okay. How did that make you feel 'wdien he would make those enmTnantg what ynp

were wearing?

A. Sad and mad.

Q. Okay. Do you ever tell him to sh^?

A. No.

Q. Did you bring up dns issue in your counseling?

A  Yeah.

Q. And do you remember how your mom responded?

A  No.

Q, If you were to return home today, would you still have those same concems about your

leladonship with Drew?
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A. Yes.

Q. Okay. Has Drew been involved in any ofthefemily counseling sessions?

A. No.

Q. Okay. Do you know wfav Drew has not come to any family cniinsfiling RP_njaioTi|i;?

A. No.

Q. To your knowledge, has anyone asked for him to not come to the sessions?

A. No.

Q. Braids the alcohol use in the home and the marijuana use in the home and the

discussions about Drew, are there any other issues fliat you've been workiiig on in family

counseling?

A. No.

Q. Okay. Those are the three things tiiat you're fi[)custDg on?

A. Yes.

Q. Okay. Do you fed like you've made any progress on any of those ttmae issues?

A. No.

Q. And why do you fed like no ptogress has berai made?

A. Cause it's hard to talk about it in counseling.

Q. Okay. Do you feel like it's, do you fed like that's something that you can contrd or do

you feel like other people in counsdh^ are making it difucult to nmke ptogress on that?

A. BofL

Q. Did you say both?

A. Yeah.

Q. Okay. 'SVhot, what do you fed like is outside of your control in counseling?
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A. What do you me^?

Q. You said tiiat you haven'tmade progress in counseling because of some things that

you've done and some diin^ that other people have done. What things that otiber people have

done have made it hard to make progress in counseling?

A. Talking about Drew.

Q. Okay. So if you could e^lain that answer a little bit more. Are you twUritig about

people's responses to you bringing up the, the conversation about Drew?

A. Yes.

Q. Okay. How does your mom le^ndudien you try to talk about Drew?

A. I don't know.

Q. You don't remember?

A. No.

Q. Okay. Throughout the CHINS, over the last nine months, have you seen your mom and

Drew outside of family counseling?

A. Yes.

Q. How often have you had visite?

A. Quce a w^k.,

Q. And are these overnight visits or just during the day?

A. Sometimes —

I

Q. Or both? Fm sony. I didn't mean to intsm;^ you.

A. Both.

Q- Okay. Howwouldyoudescribeyour visits when you go home?

A. Good.
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Q. Good? Are ihercanythixig, is there anyfliing that concerns you v^eEyoii go home?

A. Drinking.

Q. Okay. Have you seen any drinking around you when you've gone home?

A. Once.

Q. Okay. When was that? About?

A  hi file summer.

Q. Who was drinking?

A. My mom and Drew.

Q. And do you remember what fiiey were drinking?

A  Vodka.

Q. Okay. What was fiie situation vdiere they were drinking, like where were you? Where

were all of you?

A. They were by the fiont door, ai^ I walked by to see what they were doing, and I saw

fiiem drinking.

Q. What were they drinking out of?

A. The botde.

Q. Okny. Was that fiie only time that you saw drinking in the home?

A. Yes.

Q. How did that make you feel when you saw that?

A. Sad.

Q. Why did it maka you sad?

A. Because they weren't suppo^d to drinking around me.

Q. Okay, Did you talk to them about that? Let them know that you saw that?
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A. No.

Q. Why not?

A. Cause I didn't want to.

Q. In your CHINS Pefitiott, you say that Drew will not tedk to you ̂dian you're at horae. Is

that right?

A. Yes-

Q. What do you mean by that?

A. He won't say anything to me.

Q. Okay. Do you have femily dinners when you're at home?

A. Yra.

Q. Am you part of the conversation during those dinners?

A  Sometinies.

Q. Okay. Who a^ you the qu^tions?

A  Anyone.

Q. Does Drew ask you questions Hnring dinner?

A  No.

Q. Okay. Do you ever atk him questions?

A  No.

Q, Okay. Why not?

A  Because I don't want to.

Q. Okay. Would you say that this has hapj^nsd every time you go home that you feel like

they're not talking to you?

A. Yeah.
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Q. Excuse me, tiiat Drew is not talking to you?

A. Yeah.

Q. Do you feel like you can have a conversaticm wilJi your motiier v*iien you go hoime?

A  Yeah.

Q. Have you had aay visits ave^ the hblidays?

A. Yes.

Q. Okay. I'll back iq), excuse me. You niietitionBd a minute ago that you've done overnight

visits in fee home. Is thai right?

A  Yes.

Q. Okay. About how many times would you say you've done feat?

A. A lot

Q. Okay. And vfeen was fee most isceint fhne that you harf ovemight visits?

A. Christmas.

Q. How many days were you at home?

A  Four.

Q. Okay. So was that three ovenng^its?

A. Yes.

Q. Do you feel that feat was a good visit home or not a good visit hmue?

A  Good.

Q. Okay. What was good about it?

A. We went sledding, atiti I got presents.

Q. Who did you go sledding with?

A  My mom, my younger sister. Drew, Drew's daughter, and my mom's Mold's .itnn
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Q. Okay. Were there {myfliing about your visit that concemed you indien you went home

over Christnuis?

A. No.

Q. Okay. From your point of view, do you have any idea vdiy Drew does not talk to you

when you go home?

A. No.

Q. You also state in your petitioE that you're concerned that ifyou return hratne, your mom

will cut you off from esctmided members of your family? Is that true?

A. Yes.

Q. Okay. Why do you believe that die'll cut you off fiom your members of your family?

A. Cause she doesn't see diem.

Q. Has she said anjdbing to you that makes ymi diink that she wmilH do this?

A. She said that she cut them off from her.

Q. Okay. Have you addressed this in counseling yet?

A. She said that in counseling.

Q. Okay. And what did, ̂^diat did your counselor say after that?

A. I don't lememiber.

Q. Do you remember if you told the counselor that that would bofliK you?

A. I don't remember.

Q. Okay. You also write in your petition that your moth^ told you she would Tafhnr see you

in foster care than with your grandj^ients. Is that true?

A. Yes.

Q. When did she say this?
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^ A. A couple monfhs ago.

Q. And wdiere wore you?

3

2

A. In counseling.

4

Q. What, do you lemonber what you were talking about that lead up to that statement?
5

A. No.

6 '
Q. How did that make you feel \^en she said that?

7

A. Sad.
8

g  Q. Did your counselor respond to that statemoit?

A  I think so.

11 Q. Do you remember what she said?

12 A, . No.

13 Q, Okay. Do you enjoy livii^ with your grant^arents?

A. Yes.

Q. Do you feel comfortable living with them?

A. Yes.

17

Q. Would you rather live in a fester erne home than with your gran^)aients?
IB

A. No.

•19

Q. Okay. Why not?
20

A  Cause I wouldnH know the foster care people

22 Q. Okay. And that, and how would diat make you feel if you didn't know them?

23 A. Uncomfeitable.

24 Q. Do your grandparents make any inqjprqpiiate remarks to you about your mom?

25 A No.
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Q. Do they oicouragc you to contiaue living outside of her home?

A. No.

Q. Do you bdieve thai they are neutral placements for you?

A. I don't know.

THE COURT: Huh?

A  I don't know.

Q. Okay. Do you believe that would si^oit you in improving your relationship with

your mom?

A. Yes.

Q. Taylor, are you asking to live wifli your grandparents because you don't like the rules in

mom's home?

A. No.

Q. Okay. Do you believe thatdie rules in mom's home are leason^le?

A. Sometimes.

Q. Okay. Can you give me an example ofamle that you don't tiiihk is reasonable?

A. No.

Q. Okay. Can you give me an exanqileofa rule that you think is leasoDnble?

A. Dothedish^.

Q. Okay. Anything else?

A. Do woik.

Q. Ate you expected to do chores in your graoi]^par^t's home?

A. Yes.

Q. Okay. What choies are you expected to do there?
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A. MaketfaecofEbe, cleEQ the cat box, shut fhe blinds, and ̂ veL snow.

Q. Do you have any problem doing those things "when 1h^ ask you to do them?

A. No.

Q. Okay. Taylor, your mom claims in heriesponse declaration, that a wDtman named Candi

Davis is somehow resfponsible for you filing your second CHINS. Is foat true?

A. No.

Q. Who is Candi, excuse me, is it, who is Candi Davis?

A. My dad dated her.

Q. And vdien was the last time you saw Candi Davis?

A. The beginning of last year.

Q. Are you talking about around January as the beguming of last year?

A. Yeah.

Q. And vdi^ was the last time you had any kind of contact with Candi, either forough text

or social media or anything?

A. The be^nning of last year.

Q. Okay. Why have you stopped communicating with Candi?

A. Cause the court said.

Q. Excuse me?

A. Cause the other judge said I couldn't have any contact with h^.

Q. Ok^. So you followed that order that foe other judge gave you?

A, Yes.

Q. Axe you wiliing to follow any addifioiial restrictions on contact with Candi if the court

today decided to put those on you?
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A. Yes.

Q. Okay. "Why?

A. Why to follow them?

Q. Uhhuh (ofiSimative).

A. Cause the judge said to.

Q. Okay. Your mom stated in her declaration that she believes it's been your iiitept le nsvei;

return home, ever since you £Qed your first CHINS. Is fiiat tiue7

A. Yes.

Q. Is it true that you never want to go home?

A. Yes.

Q. Is there anything that could change in your home that wcnild inalce you change your niind

about going home?

A. No.

Q. You mentioned a couple issues that you've talked about in counseling; the drinking, the

marijuana, and Drew. If you were able to address those things in counseling, would diat change

your mind do you think?

A. No.

Q. Okay. Taylor, what do you think the purpose of a CHINS is?

A. To be rqplaced (sic) out of your home if you're in need.

Q. Okay. What does the word reunification mean to you?

A. I don't know.

Q. Okay.

MR. EILERT: Your Honor, I have no finther qimstiDns.
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TEE COURT: Okay. Mr. Mason, you have cxora?

MR. MASON; 1,1 would, but first I would move £>r a directed verdict because

she has no intention of reconrdling and fiiat is the purpose of the statute, and she's basically

defeated fiiat purpose. So I would ask fire court to dismiss the petition based on the sworn

testimony.

THE COURT: Mr. Eilert,are^nse?

MR. EILERT: Your Honor, I understand that her most recent testimony seemed

to indicate fiiat to the court I would just a^ the court to look at her initial testimouy which

talked about things fiiat she wanted to see changed in the home befirrs ̂  Mt comfortable

returning.

THE COURT: All right, rmgcingto take five minutes. I'm going to look at

fids, and I'll be ri^t out to tnake a decision on this motron.

MR-EILERT: Thank you.

THE COURT: Yeah.

(RECESS)

(CONVENE)

JUDICIAL ASSISTANT: Please be seated.

THE COURT: All right We're back on the record Jh re ofJov/or

M/lite»,SpoimneCounfy Cause No. 16-7-02842-2. Itook a brief recess. We'd heard the

testimoi^ fiom Ta;^or MilHken, her direct.

At the end of her direct testimony, Mr. Mason, on behalf of his client, mom,

Ms. Kerry MUrken, asked the court for a directed verdict to dismiss ! su^ct the CHINS based
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upon tiie child's end of her testimony in regards to, this is what! wrote down. It's pcobahly not a

direct quote. That she never wants to go home, notiiing could qhange her mind about wanting to

go home, addiessing her mom and Drew's alcbhol use, marijuana use, and addressing Drew

would not Mp to change her mind about wanting to letum home, and those the three things

^e outhned in her testimony diat ̂ e was in fionily counseling about

When aidred what she, what she thought a CHINS petition was she talked about it

being, to be able to placed outside of her home, didn't know what reunification was. It was

jased i^on that fiiat Mr. Mason asked for a directed verdict because a CHINS petition, althou^

allows for an out of home phicement, doesn't only allow fiar out of home placement. Icould

place in home under a CHINS. It's baaed tq>an zeumfying the fionily. The intent oflire

Ic^slatore fin all cases is to preserve the femily unit, and it sets oxit specific areas where we can

interfere with the parental, I, I started this matter on a motion to dismiss, a parent's right to the

care, custody, and control of their children.

And finnMy atthis point, Pm going to dismiss tibiis CHINS Petition because as We

talked about at the b^inning of this case, fiiis is supposed to be diSsient than anon-parental

custody, but if a child never intends to go home and there's nothing that can be done to fiix tiiat,

fiiis is not the proper procedure anymore because V m sipposed to be doing things to reunify this

&mily, not keep this family q>art

1 don't know if you would have met the definitian. I didn't get to hear cross-

examinatiaiL I got to hear direct But I have to say based upon only the direct 1 don't know if I

would have found that you had made reasonable efforts to reuru^ at this point, to even be

considered a child in need of services. But I didn't even have to go that far because you don't

wantto go home, and fiiat's not an option in this case.
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The end goal of this court is to letum you to your mom, and I understand that it's

hurtfiil to you that she maybe doesn't like her extended family, but it's actually, it started 'widi

the Troaxl case that was cited to me at this case. Giandpareuts don't have righte in. our country.

Parents have lights, and they get to determine who kids see or not And that not, mi^ not be in

your best interests, but I have to presume a fit parent will act in their child's inteieste.

I would hope fiiat a patent would take samebody of sufiSdcnt matuii^'s wishes to

seek extended fitmily seriously and know that your emotional stability is only going to improve

their TdatioDship because discard between a diild and a parent is going to be expected, but

extreme discoid is not going to help anything and probably also goes against preserving fixe

•family, the faoifiy unit. But at this point, I can't see going finward on something that I don't

think vvill have a purpose, so I'm going to dismiss.

MR. RTT.KRT; Your Honor, ate you dismissing this without pregudice, without

prejudice or wifii prqudice? We ̂uld be allowed to bring up further case ~

MR, MASON: Well, 1^ with prgudice, I only meant cm the facts to date of

course.

THE COURT: I'm going to do it wifiiout prejudice. If facts arise in the future,

that in riie has a diftcrent outlook on things, •faat might daange it Foievm'her words are here

and that she hsui no intent of reunifying.

MR. EIT.KRT: And, your Honor, it's, thank you, and if s your ruling that in case

there mi^thave been some sort of a confusion or a nusundcrstanding that she couldn't clear that

up with the court?

THE COURT: I went back and I looked at the petitioiL I read the petition, and I

read a faw other things in the file, Mr. Eilert, and nowhere in there dt^s it really talk about her
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reunifyii]^. In£k1;it,l, from I had read aad then the testimony, I was already very wary

about if your client had that intent or not because it didn't seem like any progress had'been made

on her part in the counseling.

But, ma'am, there are some changes tbat need to probably be made to your

household or else you might md here again. And so 1 ttnnk you need to take this last year to

heart of gone on, and I certainly would contihue the counseling. The individual

counseling and the gonily counseling, and I know 1 can't order that here today. I'm dismissing

that,butyaurdaugbterneedsit Okay? And Ithink that efEbrt needs to be made.

Go off the record,

(Recording ends at 11:28:42)
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3. This transmpt is a true and correct record offive proceedings to the best of my

ability; including any changes made by the trial judge reviewing the transcripit;
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Washington.

■f}-.
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VERBATIM REPORT OF PROCEEDINGS OF BEARING (X? 1/13/17
bin&e Invest ofTi^or MlUken, Cause No. 16-7-02842-2



FILED
JUN 1 3 2017

' 'jU RT OF appeals
division 1X1

STATE OF WASHINGTON
By__

IN THE SUPREME COURT OF THE STATE OF

WASHINGTON

(Division III Cause No. 349888)

T.L.M., Respondent

V.

Kerry Milliken, Appellant

PROOF OF SERVICE RE PETITION FOR REVIEW

On the 13'*' day of June, 2017,1 caused to be served a true and correct copy of
Appellant's PETITION FOR REVIEW UNDER ROW 13.32A (CHINS) Appeal
Dismissed as Moot, on all interested parties to this action as follows:

Via 10:58 a.m. transmittal confirmation, stating an uploaded file would be sent to

dcarteriS^'spokanecounty.org

A copy of this Proof of Service was delivered via EWAS to:

David Andrew Carter

Spokane County Public Defenders
-  1033 W. Gardner

^  Spokane, WA 99260-0280
o

•fto Crai

i

Paralegal^to Craig A. Mason



MASON LAW

June 13, 2017 - 10:58 AM

Transmittal Information

Filed with Court: Court of Appeals Division III

Appellate Court Case Number: 34988-8

Appellate Court Case Title: In re the Interest of: T. L. M.

Superior Court Case Number: 16-7-00091-9

The following documents have been uploaded:

•  3498 8 8_Petition_for_Review_20170613105644D3213049_4755 .pdf
This File Contains:

Petition for Review

The Original File Name was Petition for Review 6-10-17.pdf

A copy of the uploaded files will be sent to:

• dcarter@spokanecounty.org
• masonIawcraig@gmaiI.com
• masonIawIori@gmaiI.com
• Craig A Mason (Undisclosed Email Address)

Comments:

This petition is filed with Division III, Case #350525, and a Motion to Consolidate the two petitions will follow upon
receipt of the appeals by the State Supreme Court. Payment to follow.

Sender Name: Lori Mason - Email: masonlawlori@gmail.com
Filing on Behalf of: Craig A Mason - Email: masonlawcraig@gmail.com (Alternate Email:

masonlawlori@gmail.com)

Address:

W. 1707 Broadway Ave.
SPOKANE, WA, 99201
Phone: (509) 443-3681

Note: The Filing Id is 20170613105644D3213049


